5525 4% 45 6 ) MR K FHEHR (L SR SAR) Vol.25 No.6
2022 4F 11 H Journal of Hunan University of Science and Technology ( Social Science Edition) Nov. 2022

doi;10.13582/j.cnki. 1672-7835.2022.06.014

ZRAMEX X SHRIRE
R R A A

(RO ASC IR 2R 2% VT30 e 211106)

B EXREAGIXSHRAFEREU S EHEAGR LS FLIRT DAY, BEEXXSMTER L& HT £
URHRAREFHRAN . BT EXXEFRARMN A BEEURE XS RER, ZHABA XS WHBREAE S
M, EHBRNREAFRL, ZRABZEXSH " AZBEARAMNEALBCRES "M GRMALELRE XHEH
A, WA A REL" NS TEZIEARATEFE SO LR, TTHRNIEARKREEZXSHH
BTZEAMEREFSTZARENNEL , TAERBTARUE S MIZHARPTRTHAINBEAT R, ZEA
ERXGSZFHEEREMH S EHRRELFE - ABELLE.

KRR BN 5 BTGB LG AFRH—FREANEE XS

hE 43S D913 XEIREE:A NEHS :1672-7835(2022)06-0102-09

Yo IS FEz f 2 FC BT I AR L RE Y
4G, FEFRE & W T EEEl Y2 b, REE
ek T M) 55 RS Sl 550 D 5 FE MU A ™
EHORPUS T — & B (Bl R 55 1
HURELAE 2020 4475 7 L DU A AR AE4 3 A A
fREH, ZHAATT Y K B AE AT Z R
SABNTEAG B i B R AT A 5 RIE R S
B iy DN e a N R A R E N LN R R
AT AT AR NGB S = NI R, A

BRACIHSOIAFAES W X T RIS R 21 %), 7
PRI ARTE R — RIS

SEFCNAE 55 HERR A BT — Bk
PR, BUR = AR A3 2 [0 5« 55—, AR AE X
SC55 REBCH I HERR , A4 S5 X T HEBR fr) 75 B
A A7 55, 2 A NG 55 HEBR 2 S A
TE? S =, NP2 g AR A £, AT BR324
IR SCCT5 WIHERR . AR SCHE T R X R E T 4R

/NIRRT R B R BR S AU AN T
BERI BT, LA NE(R IR A R et 115 355 HE
Bracaie i T 55 TR Tk SO A5 355 HE

— FZRANEX N SHRAEEEM
15 XS5 e — Bl o5 o HRUL, 52

Ui 7% B H9: 2022-06-22
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MRS AR T F B Z b, AT i 28 U524 i AL
FAXHE 55 PR AT 0 AT (R R RAELTF
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WA GZFNZE A RBEAD, SR, B T1H
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B BARLI o J o 5 S 55 3 — o ]
PO F 2 U HE 1 U 22 A TR il
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(DJuliet P Kostri. “Bargaining with Uncertainty, Moral Hazard, and Sunk Costs: A Default Rule for Precontractual Negotiations” , Hastings

Law Journal, 1993, 44(3) :623-625.

@A - EJRAEIER, VTR - G  CAlb A9 TEITT)  Whifg #2455 15 , T 55 EN34H 2010 4FRR, 575 211—215 7T,

@REH: (15 A5 FEMR S B B2 o g 330 DR 93 R FCAR e Jy 58 < SR I SRR ML R ), (UL RT3 B 241 ) 2019 AR5 4 4]

@FAHe: (A BN SIERF E IS 20) , CBURE#) 2020 4555 5 4],

(®lan Ayres, Robert Gertner. “Filling Gaps in Incomplete Contracts: An Economic Theory of Default Rules” , Yale Law Journal, 1989, 99
(1). 87-95.

O A IS T S22 R Al A T A BT A M 2 0 1 e T R R AN SRR S A — B B Z 1o Rz e,
H T AR ARG EERUE AR SR T R AW RRRI 54730, #2088 T B B R £3 10R L2 3 AT, 51 ZOEERUE .
Ho T B RPN G A SRR 25 & A B, (RIER BN B N KRR 45 0] Hh 85 01, BAE N AURI A . #3505
R AA I AT N B S AR R BRAIE SRR Rk . S WBHAYE - 2 & (A RN ERE (56 2 1) ), 2 B, db
FURFH L 2013 4R, 85 5 BT,

(DRobert Sitkoff. “An Agency Costs Theory of Trust Law” , Cornell Law Review, 2004, 89(3) :634-637.

®Frank H. Easterbrook, Daniel R. Fischel. “Contract and Fiduciary Duty” , Journal of Law & Economics, 1993, 36(1) :427.

@Tamar Frankel. “Fiduciary Duties as Default Rules” , Oregon Law Review, 1995, 74(4) :1211.
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NN ) ) 25 03 B2 Do, Wil LU (R 462
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FKEFFE R BIHE LS55 Be A, 723
FEl Bl Sl BB 55 o A5 4 55 BOR L Bl Y T 55
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A IE LS5 B AT HERR o B 5 55 A ] o
P A2 R 5 S5 HERR IR EE 58— %
POE T NS E RS- E N g
NI R TY SC55 e AT HEER Y N2

(—)ZRANERBINSHERANGZE
IFEEN 5
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(DPaul B. Miller. “A Theory of Fiduciary Liability” , McGill Law Journal, 2011, 56(2) :261-263.

@Tamar Frankel. “Fiduciary Law” , California Law Review, 1983, 71(3) :809.
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@Larry E. Ribstein. “Fencing Fiduciary Duties” , Boston University Law Review, 2011, 91(3) : 901-902.

GOHE X5 518 U2 N R EARE X X5 AR T 5 L REAEN] . See John H. Langbein. “The Secret Life of the Trust:
The Trust as an Instrument of Commerce” , The Yale Law Journal, 1997, 107(1) :182.
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F55 . WIECMHEFEE) 5 25 52508 2 O 724t
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(DSee Uniform Trust Code § 105( Amended in 2010).
@See Uniform Trust Code § 804 cmt( Amended in 2010).
(3See Trustee Act 2000, Schedule 1.
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IR NATE ST R A SR AU 94T
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(®See Uniform Directed Trust Act Section 9(a).
©See Uniform Directed Trust Act Section 9(b).
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Limitation of the Exclusion of Fiduciary Duty of Trustee.

From the Perspective of Passively Managed Trusts

XIONG Jing

(College of Humanities and Social Sciences, Nanjing University of Aeronautics and Astronautics, Nanjing 211106, China)

Abstract: The fiduciary duty exclusion clause has caused many disputes in the passively managed trust
service in China. However, the fiduciary duty normative system cannot provide clear rule for the adjudication
of such disputes. Based on the properties of the default rules of fiduciary obligations and the distribution
principle of fiduciary obligations, the exclusion of fiduciary obligations of trustee is justified, but the limitation
of the exclusion needs to be defined. Among the duty of loyalty, the obligations of “handling trust affairs for
the best interests of the beneficiaries” and “prohibiting the acquisition of trust interests” are mandatory, while
the obligations of “prohibition of conflicts of interest” can be excluded on the basis of the trustee’s performance
of procedural obligations. The unavoidable minimum duty of care of the trustee is formed when the trustee does
not have discretion over the trust affairs. The trustee’s minimum duty of care can be defined from two stages of
the trust director’s direction and the trustee’s execution of the direction. The fiduciary duty of care is a highly
contextualized duty, and its limitation of exclusion needs to be considered in the context of specific situations.

Key words: channel service; directed trust; duty of loyalty; no further inquiry rule; duty of care
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