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Public-private Functionality of Punitive Damages
for Ecological and Environmental Law Liability

ZHANG Zhongmin"* & ZENG Yuting’
(1. Hubei University of Economics, Wuhan 430205, China;
2. Law School, Zhongnan University of Economics and Law, Wuhan 430073, China )

Abstract: The appropriate fields and the plaintiffs of punitive damages are controversial due to its unique
composite structure of “private law form but public law essence”. The only influential conclusion fails to be
formed through normative interpretation techniques. Functionalism effectively solves the public-private
frameworks which is difficult to be determined by its counterpart; punitive damages are entrusted with the
functions of punishment and deterrence as an alternative to criminal punishment, and simultaneously enjoy the
functions of incentive and compensation of private law enforcement. As a result, punitive damages can be
applied to public and private litigation. However, differentiated regulatory paths should be established based on
the dichotomouspublic-private functions. For the public function, boundaries should be set for its punitive
deterrence purpose; regarding the private function, its compensatory and incentivizing roles should be
enhanced. Meanwhile, a coordinated arrangement of both public and private functions must be implemented to
construct a “public-private compatibility” synergy mechanism, thereby maximizing the functional efficacy of
punitive damages for ecological and environmental damage.

Key words: ecological and environmental damage ; punitive damages; functionalism; public and private
function; public and private litigation
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